the machine is parked and before it is started up, a second
time is at noon during lunch, a third time is when the machine
is parked at night, and a fourth time is when the operator
alights to get a drink or water or go to the bathroom (Tr. 60) .
However, since the mine has different grades, and since a
foreman may stop a machine operator on a grade to speak with
him, he was concerned about the inadequate brake (Tr. 61),

Mr. Coleman c6nfirmed that he has inspected the mine on
four or five previous occasions, and that he has never issued
any citations for violations of section 77.1607{p) (Tr. 63).
He also confirmed that he never observed the two coal cleaners
around or near the machine while it was being parked, and he
conceded that his belief that a fatality would occur stemmed
from his assumption that the machine operator might .decide to
get off the machine while it is parked on a grade with the
bucket up (Tr. 64).

Mr. Coleman stated that the foreman told him that he
knew about the parking brake condition on January 23, and
that to his knowledge the foreman had not ordered the parts
to make the repairs.  Mr. Coleman confirmed that the brake
was repaired the next day (Tr. 66).

Mr. Coleman stated that the area where the loader was
cleaning coal was approximately 150 feet square, and that it
was operating in a seam-approximately 16 to 18 inches thick.
The two men in question were working away from the seam, and
he conceded that if the machine happened to roll with its
bucket up in the air, it should catch on the 18 inch seam,
before reaching the area where the men were working.  However,
since there was a ramp along the edge of the coal seam, he
believed that the machine could go up the ramp.  Even so, he
conceded that it would roll back and away from the two men (Tr. 68)

In response to questions from the bench, Mr. Coleman
indicated that the loader in question was parked in another
area of the mine.  However, the foreman wanted to use it to
break up the coal in the pit and he sent a workman to bring
the machine to the pit (Tr. 70).  Once it was driven to the
pit area, Mr. Coleman decided to inspect it because an employee
had informed him that the parking brake did not work and that
is why the machine was parked.  Upon checking the machine and
finding the parking brake inadequate, Mr* Coleman cited it
and had it taken out of service immediately (Tr. 71) .  He
further explained as follows (Tr. 71-72):

Q.   So it actually was not doing any loading at
the time you observed it?

A.   No, he was going to use it to break out.
